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PROCEEDI NGS
(10: 13 a.m)

CH EF JUSTI CE REHNQUI ST: W' Il hear argunent
first this norning in Nunber 01-1559, Joseph Massaro
versus The United States.

M. Fahringer.

ORAL ARGUMENT OF HERALD P. FAHRI NGER
ON BEHALF OF THE PETI TI ONER

MR, FAHRINGER M. Chief Justice, and may it
pl ease the Court:

W urge that the appropriate rule for the
resol ution of ineffective assistance clains of counsel
guaranteed by the Sixth Anendnent to the United States
Constitution is best handled in a collateral proceeding in
the first instance, without first resorting to direct
appeal and, if that claimmght qualify for direct appeal,
It should not be a procedural bar.

QUESTION:. What is the source of -- of law for
our decision? Is it our supervisory powers, whatever we
t hi nk best, or --

MR. FAHRINCER: Well, certainly, Your Honor,
that is inplicated, your supervisory powers. | also think
t hat under the Fifth Amendment, which has often been
construed to contain the equival ent of equal protection of

the law, that this is a circunstance, wth the division in
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the circuit, that calls out for uniformty.

QUESTION:  Well, you -- you're saying that if
there's a circuit different, there's a denial of equal
protection of the |aw under the Fourteenth Amendnent?

MR FAHRINGER In this circunstance, Your
Honor, and |I'm not urging the Fourteenth Amendnent. What
|"murging is, you have in the past had this circunstance
with, for instance, the Wade hearings, where it was deened
necessary that you unify the systemin the country so that
there is the equal protection, particularly in an area as
| nportant as crimnal prosecution. Certainly, we would
all agree that the -- the nost inportant right a defendant
possesses in a crimnal proceeding is the right to
effective assistance of counsel --

QUESTION: Wl I, you know, that's why we grant
certiorari in cases, because we don't think one -- one
rul e should be -- obtained in New York and another rule in
New Ol eans, but | don't think we ever thought it was the
Equal Protection d ause that --

MR FAHRINGER Wl l, Your Honor, if -- if I've
overstated, that | apol ogize, but certainly under your
supervi sory powers, | think that this case calls for
unity.

QUESTION. W could unify it the way that you

don't want.
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MR. FAHRINCER: Well, | -- | appreciate that,
Your Honor. | -- | would urge that it is -- it |ends sone
force to our argunment up here that certainly a ngjority of

the circuits and the highest courts of 36 States have

enbraced the collateral review, and -- and the reason --
QUESTION. Well, let -- would -- would it
ever -- would the basis for an inadequate assistance of

counsel claimever be apparent on the trial court record
wi thout resort to extrinsic evidence?

MR FAHRINGER: | don't think so, Your Honor.
think that --

QUESTI ON:  Never?

MR FAHRINCER -- it -- there may be one, one
rare case, but -- as Judge Easterbrook in the Seventh
Crcuit said so eloquently, and that is that in the --
because of the unique nature of the ineffective assistance
of counsel, because of the relationship between the
attorneys, and the -- and so nmuch is a nmatter of om ssion
and the confidential relationship that he stated in every
case there is sonething that you could do to add to the
record that mght reinforce the claim The Second
Crcuit, nost respectfully, Your Honor, has said that only
in a very few cases would it be conpletely clear on the
record.

The other reason that | think this rule is
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superior to the procedural default rule is that it would
bring certitude to this area, where people would know with
sone degree of confidence that it should be brought in a
collateral proceeding. It has the elenent of efficiency,
in that it brings together in the 2255 proceeding all of
the i neffectiveness clains, so they can be resolved in an
adversary hearing, which is certainly the best nethod of
rai sing these clains, particularly when you need a full
record.

QUESTION: |Is your position that it's 2255 only,
or that it is the new counsel's option whether he thinks
it's appropriate to raise the ineffective assistance claim
on direct appeal, or whether he thinks it's best to wait
until the 2255 stage?

MR FAHRI NGER.  Yes.

QUESTION. O are you saying he can't bring it
earlier, even if he thinks that --

MR. FAHRINGER: No, Your Honor, | think it
shoul d be an option. | don't think we can ever stop a
defendant fromraising it on direct appeal if he nmakes
that choice. He -- he assunes the risk, then, nost
respectfully, that he -- it -- it will be resolved,
whet her he coul d have expanded the record or not, but
ny -- ny suggestion to the Court is, and | think logic

supports nme in this respect, that with the 2255 coll ateral
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avai l able to himproceeding, that certainly the
overwhelmng nmajority of cases would be brought in that
forum

QUESTION:  But there's sonething to be said for
wi nding the thing up and getting it over with, isn't
t here?

MR FAHRI NGER: But those fears, Your Honor,
that were expressed in Frady, for exanple, have not been
pretty much put to rest by AEDPA, because now you have a
statute of limtation, so that these are not going to go
on and on. As a matter of fact, if you --

QUESTION: If you -- if you have a choice
bet ween two proceedi ngs and one proceeding, certainly
there's something to be said for one proceedi ng, although
your argunent is that one proceeding sinply isn't as
effective as two, but | think you have to recogni ze that
all things being equal, it would be better having one
proceedi ng than two.

MR. FAHRINGCER. And -- and that one proceeding,
Your Honor, | -- | understand with the exception of an
i ndi vi dual choi ce that one proceeding really should be the
2255. What | mght say, as an exanple to this Court,
think of the dilema a defense | awyer faces in the Second
Grcuit where one, if he sees evidence of ineffectiveness

but it's not fully devel oped, and he doesn't raise it
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because he doesn't think he's obliged to, there's a risk
of procedural default.

I f he does raise it and it's not been fully
devel oped, it may be resolved by the court on a parti al
record, whereas if he'd been in a 2255 proceedi ng, he
coul d have expanded and anplified the record, which woul d
have strengt hened the claim

The third option is, that the Second G rcuit
seens to direct is, raise it at the earliest possible
nonent, identify it, and then perhaps we will send it back
for remand. Well, that, that seens to just conplicate the
matter.

And then finally, Your Honor, | think one of the
nost conpel ling argunents, which the Solicitor General
agrees with, that this would put an end to needl ess
expendi ture of judicial resources on resolving the -- the
cause and prejudice rule. Renenber, in a circuit like the
Second Circuit, every single nan, wonan that goes into a
2255 proceedi ng because they have this direct appeal rule

as an exception nust establish cause and prejudice at the

t hr eshol d.

QUESTION:.  Well, not -- not everyone. | -- |
nmean, only one who -- who got new counsel on the direct
appeal .

MR FAHRINGER  That's right, Your Honor. |I'm
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sorry. |I'mspeaking in the terns of that. Gobviously, if
you had the sane | awer, that would -- Your Honor, that
woul d really be cause, so it nmay be that he woul d be able
to easily overcone the cause aspect, but he still has the
prej udi ce aspect that he has to establish.

In the other circuits, he can go right in on a
2255, and -- and 2255 itself says that unless it's
concl usi vely established that his -- his papers are
W thout nerit, a hearing shall be granted, so there's a
terrible disparity in the way defendants are treated who
are trying to -- to restore this nost inportant right.

QUESTI ON: Suppose you have a case where -- and
you stated earlier that this doesn't happen very often,
but suppose it's evident on the face of the record that
t he counsel was ineffective. He stands up and says on the
record, Your Honor, | wish the record to show |'ve been
asl eep for an hour during the key cross exam nati on.

Isn't it there also an efficiency in just
sending it back for newtrial right away, rather than
going through all of the other clained errors?

MR. FAHRINCER: Well, Your Honor, | think yes.

QUESTION. | nean, if it's evident that the case
has to go back, why have the district court -- or, pardon

me, the appellate courts examne the entire record and --
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and give a lengthy opinion that's obviously going to be
unnecessary?

MR. FAHRI NGER: And Your Honor, | hope I'm
answering your question, because | want to be direct. You
avoid that by the 2255 collateral reviewrule. R ght now,
the Second Grcuit is involved in a | arge nunber of cases
where they cone up and they just say, well, this really
shoul d go back, and -- and that -- that prolongs the
appel | ate process.

QUESTION. Well, I"'ma little confused on the
same point. | thought that, suppose -- does -- would you
say that a defendant is forbidden to raise an ineffective
assi stance cl aimon direct appeal ?

MR FAHRI NGER:  No.

QUESTION:. No. You're just saying that if he
doesn't, you can -- he can raise it later in 2255.

MR. FAHRINGER: That's right.

QUESTION:  And the appellate court can't say to
him oh, you should have raised it earlier, so you' re out?

MR. FAHRI NCER. Precisely, Your Honor. The --

QUESTION: Al right, and so all we're doing is
defining the -- the scope of the procedural bar rule when
a person goes into 2255. W're not controlling what he
says on his appeal.

MR FAHRINGER: That's correct, Your Honor,
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and --

QUESTION. We're not.

MR FAHRINGER -- it seens to ne that if -- but
pl ease understand, | think | have to say in all fairness,
i f he takes and goes up on the direct appeal with his
i neffectiveness claimand the appellate court resolves it,
t hen he nmay be barred.

QUESTION: Yes, so -- so in other words, if he
chooses to go and appeal, direct appeal --

MR FAHRI NGER:  Yes.

QUESTION:. -- he's not going to be able to nake
exactly the sane claimlater in 2255.

MR. FAHRI NCER:  Preci sel y.

QUESTION: But if he doesn't make it on direct
appeal, you want himto be able to make it on 2255 and not
be met with the argunent, oh, you should have brought it
on direct appeal.

MR, FAHRI NGER:  Your Honor, in response to that,
there really is --

QUESTION:  Yes, all right. 1 --

MR. FAHRINGCER -- unanimty anong all of the
circuits that the best forum-- the best -- the Second
Crcuit agrees with this, too. The best forumfor
resol ving ineffectiveness clains is in the coll ateral

proceedi ng, when you have access to di scovery.
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QUESTION:.  May | ask you about this -- this
possibility? Sometines there are -- there are clains in

whi ch there are two bases for chall engi ng the conpetence

of counsel. Assune that one of themis plain on the face
of the record, he didn't object to -- you have a whol e
bunch of, line of interrogation was plainly inproper, and

the second ground is not plain on the record. Supposing
he raises the first ground on direct appeal and |oses. |Is
he barred, in your view, fromraising the second ground on
coll ateral review?

MR. FAHRINGER: No, Your Honor. He would be
able to do that. The -- the -- but if | may, Your Honor,
that's triggered another grave concern here. In -- under
Strickland you indicated that, you know, ineffectiveness
clainms really should be judged in aggregate because one
| ends force to another. It ought to be the overall
performance of the attorney.

What you have in the Second Crcuit nowis the
very pieceneal type of resolution of ineffectiveness
clainms that you just described. What has actually
happened, and we cite the cases in our brief, they take
one because that's, they say is fully devel oped on the
record. They resolve it. Two nore go back down to the
2255 proceedi ng, and that seens to be in direct defiance

of the spirit, at least, of the Strickland rule that they
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shoul d all be decided together in one proceeding, and so

that, you know, it's -- the -- the powerful argunents of

efficiency, sinplicity, and fairness to all parties seens
to -- to argue for the -- the collateral review rule.

The only argunent they | ean against this is this
notion of -- of finality, but -- but |I submt to the Court
nost respectfully that that's an -- that's in a -- an
al nrost nonexi stent, narrow nmargi n of cases, because
there's always nore you' re going to devel op on the record.
The | awyer's explanation, for instance, you know, you
never have that --

QUESTION: Wl |, you know, you could go -- you
could have an entire separate proceeding, M. Fahringer,
and just have exhaustive discovery and so on, but there --
there conmes a tine when there is an interest in finality,
that you don't want the thing just postponed to another
day, which this does.

MR. FAHRI NCER: But Your Honor -- and -- and |
wel cone that question, M. Chief Justice, and that is
this, that if, as the Second Crcuit itself says, it is
only in a very few cases where it would be fully devel oped
on the record, that seens to ne to be a small price to pay
for a much sinpler, nore straightforward rul e that
everybody knows where they stand. Lawers are not

struggling wwth this decision in the Second Grcuit,

13

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ W N P

N NN N NN P PP R P R PR PR
g » W N P O © © N O U0 M W N P+ O

should | raise it, should | not raise it, aml at risk,
and now what you've done is, under the Second Grcuit's
rule is, you have spawned a whol e generation of -- of
second ineffectiveness clains, because if the | awer
doesn't raise it and the defendant understandably says,
wel I, you shoul d have raised it because they say it was
fully devel oped on the record and you thought it wasn't,
now you have another whole level that is added to this, so
the conplexity is staggering that is devel oped.

QUESTION: M. Fahringer, is -- does AEDPA
require that all such clains have to be brought within 1
year in any event?

MR. FAHRINGCER It does in this respect, Your
Honor, yes, because as a practical matter now, under AEDPA
as it had anmended 2255, if you bring an ineffectiveness
claimin a 2255 proceeding, and they are resolved, and you
want to try to bring another one, you have to get
perm ssion of the circuit court, of course, so you' ve got
sonme control over it, and -- and then all clains have to
be brought within a year in any event, so the fears that
were expressed in Frady have been put to rest, | believe,
and there's really no good reason. | -- | think the
reason the Solicitor CGeneral endorsed this rule for over
20 years, and they've changed their m nd now, but

certainly we've cited case after case where they argued to
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this Court that -- that this is the best way to do it, to
bring it in a collateral proceeding, because that is the
fairest, the sinplest.

QUESTION.  Am | right in thinking that nost
cases, even in the Second Grcuit, do go into the 2255
nol d, because in nost cases it will not be clear on the
record, and the Second Circuit rule that you nust bring it
on direct review applies only when it is clear, the
I neffectiveness is clear on the record, if you need to
| ook outside the record, then the Second Grcuit agrees it
doesn't belong on direct review?

MR. FAHRI NCER:  Your Honor, in all due respect,
|"mnot sure that's right. Since Billy-Eko came down, 35
cases that we were able to find in addition to this one
wer e defaul ted, because the Second Crcuit said it should
have been brought, there was enough on the record. So
this is a terribly anbi guous and controversial -- and we
don't know how nmany cases where district courts just
sinmply issued an order. These are witten opinions, nmany
of them Your Honor, unpublished, but it --

QUESTION:. But there -- but are there not cases
where the Second G rcuit has recognized this particul ar
cl ai m depends on extra-record material ?

MR. FAHRI NCER: Absol utely, Your Honor.
Absolutely. As a matter of fact, what | think | ends force
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to our argunent here is that even the Second Grcuit
acknow edged it, and yet they persist in holding to that
narrow exception that it should be raised on direct

appeal , and that narrow exception neans that in every 2255
proceedi ng, a defendant nust overcone what is a fairly --
a large hurdle of -- of cause and prejudice, and that's
not true in the other -- in the other circuits, so we
bel i eve, on bal ance, the better rule, and the one that

wll nore effectively adm nister justice, should be this
one.

Wth that being said, 1'd like to close by just
sinmply urging the Court that since one of the nost
cherished policies of this Nation is that, and of the
crimnal justice systemis that a person is entitled to
the effective assistance of counsel, but if that right is
render ed neani ngl ess because if he's denied that
saf equard, he has no effective renedy to cure it, then it
seens to ne the right has been sadly lost, and | would ask
this Court to adopt the rule that we urge.

Thank you so nuch.

QUESTION: Do you wish to reserve your renaining
time, M. Fahringer?

MR. FAHRI NCER. Yes. Thank you, M. Chief
Justi ce.

QUESTION: Yes. M. Srinivasan.

16

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ W N P

N NN N NN P PP R P R PR PR
g » W N P O © © N O U0 M W N P+ O

ORAL ARGUVMENT OF SRI KANTH SRI NI VASAN
ON BEHALF OF THE RESPONDENT

QUESTION: M. Srinivasan, suppose you start by
telling us why the SG changed the position that it had --
that he had taken for so long on this point?

MR SRI Nl VASAN: Justice O Connor, the -- the
Solicitor CGeneral's Ofice today, as before, believes that
in the majority of the cases, in the overwhelmng majority
of the cases, clains asserting ineffective assistance of
counsel will be better resolved on collateral review The
guestion has been whether the costs of applying a
procedural default rule outweigh those benefits, and it
has been our experience, wth the application of the rule
in the Second and Seventh Circuits over the past severa
years, that the admnistrative costs that initially were
feared haven't -- haven't been borne out, and that the
degree of uncertainty that initially led us to -- to reach
the position that a procedural default rule should not be
applied hasn't been borne out either.

QUESTION: So in effect you think that what's
happening now in CA-2 and CA-7 is just fine?

MR SRINNVASAN. In the main, we think that's
correct, Justice O Connor. It should not -- the rule's
operation should not result in unfairness to defendants,

and shoul d not overload the courts with i neffectiveness
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claims that are asserted prematurely on direct appeal.

QUESTI ON: How many cases are we tal ki ng about ?
| nean, it's the -- we're arguing about a sub-cl ass of
cases in which counsel changes between the trial and the
direct appeal. Either in percentage terns or absolute
terns, how many are we tal ki ng about ?

MR SRI Nl VASAN: Justice Souter, the best that
we can tell, and this is based on essentially anecdot al
reports of U S. Attorney's Ofices, it's sonewhere on the
order of 20 to 40 percent, roughly, of cases in which new
counsel represents the defendant on appeal, but that --
l"d -- | hesitate to rely too nuch on that figure, because
it is based on the anecdotal reports --

QUESTION: And --

MR. SRINIVASAN: -- and additionally, it varies
significantly by locality, depending on the particul ar
rules that are in place for replacenent of counsel on
appeal .

QUESTION: Wthin that 20 to 40 percent,
what ever it may be, do you have any kind of a rough guess
as to the nunber of instances of this issue that arise?

MR. SRI NI VASAN: This issue?

QUESTION: | nean, how -- how nmany tinmes within
that 20 to 40 percent category do we get into an argunent

| ater on as to whet her 2255 can be avail ed of because, in
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fact, a -- a record was sufficiently developed to -- to
raise the -- the claimon direct? How -- how many cases
are there?

MR SRI NI VASAN: W don't -- we don't have the
figures on that. W don't -- we don't track the figures
by substantive clains, and so it's been difficult to cone
up with nunbers that reflect the treatnent of
i neffectiveness clains in particul ar.

QUESTION:. So it's -- it's hard to say what the
sort of cost to the system if there is one, would be of
goi ng one way or the other?

MR SRINIVASAN. It's -- it's hard to say
because there's no hard scientific data, and | --

QUESTION:  Well, how could there be? | nean,
what the problemis, is in a very small nunber of cases,
hardly any, you have a case in the district court where
the judge is serving as a habeas judge, and the Governnent
in a very small nunber of cases cones in and nakes the
argunent, judge, he cannot raise this ineffective
assi stance cl ai m because he should have raised it on
di rect appeal, although he didn't, and then the cost to
the systemis hidden in the mnd of the judge, in the
m nds of the | awers who have to spend tine briefing that
and going and finding sone affidavits, and trying to get

around it.
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I mean, how could you get enpirical information,
and what |led you to change your opinion? Have you been
i nvestigating the mnds of the judge or the mnds of the
| awyers in sone way, that you know that they aren't
actual |y aggravated, that you know that they aren't
actual ly disturbed at having to waste their tine on such
an issue?

MR SRI NI VASAN.  No, we haven't been conducting
an exam nation of that.

QUESTION:  Onh, I'msure you haven't. |'m being
alittle facetious, but it seens to ne it's not enpirical
data. The world won't cone to an end if you lose this
case. Al it will do is save judges and |l awers a certain
amount of tine, which, if you win this case, they will
have spent for no reason.

MR. SRI NI VASAN: That -- Justice Breyer, it's
correct that it saves tine at the stage of collatera
review, but the question for procedural default purposes
Is the effect of the rule at the tine of direct appeal,
and --

QUESTION:  You could save no tine on direct
appeal, it's nothing. | nean, what we're tal king about is
cases where the person didn't raise the argunent on direct
appeal .

MR. SRI NI VASAN: But the consequences of having
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a procedural default rule is that it encourages the
rai sing of ineffectiveness clains on direct appeal in any
essential issues.

QUESTI ON:  Yes, yes. Everybody will have to go
and nmake the sanme argunment twice. First they'|ll have to
go and make the argunent on direct appeal, a lot of them
and then they will have to renake the argunent on
collateral review, this tinme trying to explain why it's
sonehow di fferent.

MR SRI Nl VASAN: Justice Breyer, there are
situations in which ineffectiveness clains can be raised
and resol ved on direct appeal, and --

QUESTION:  There are.

QUESTION: Are there -- a fairly small nunber,
woul d assune?

MR SRINIVASAN. It is a narrow category of
cases, Justice O Connor, but those cases do exist.

QUESTION: I n any event, the AEDPA tinme limts

apply, do they not, even if we followed a different rule?

MR SRINIVASAN: As a -- that's correct, Justice

O Connor, the 1-year statute of limtations applies, but
that's also true of other substantive clains, and yet the
Court has continued to apply the cause in prejudice
standard to encourage the raising of those clains at the

earliest avail able opportunity, and that's the -- that's
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the principal policy interest behind applying the
procedural default rule in this context.

QUESTION:. Is this just a Federal question,

M. Srinivasan, or are -- does it carry over to cases
goi ng through State courts, too?

MR. SRINI VASAN: M. Chief Justice, the question
before the Court is -- is purely a Federal question. The
St at es have adopted varyi ng approaches, as we've suggested
in our briefs. A significant nunber of States require the
rai sing of ineffectiveness clains on direct appeal, and
judge the raising of an ineffectiveness claimon
collateral review by a cause in prejudice standard.

QUESTION: Isn't it true that the majority of
States go the other way?

MR. SRINIVASAN. The majority -- it appears that
the majority of States go the other way, but it's not
entirely clear, Justice Stevens, because sone of the
States haven't spoken directly on the question. Wat
we -- what we knowis that 19 States -- it was 20 at the
time we filed our brief, but it's now 19, follow the cause
i n prejudice approach and require the raising of
i neffectiveness clains on direct appeal, and there's at
| east a significant nunber of States that don't require
the raising of ineffectiveness clains on direct appeal,

but it's unclear whether there's nore than 20, and so we
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don't know exactly whether it's a nmgjority or not, but --
but there at least are a significant nunber that apply
procedural default principles to the raising of clains on
direct appeal, and that's --

QUESTION. Am | right that the Governnent's
position before the -- before we granted cert in this case
was, this lack of uniformty is all right, that either
rule will do, and that |awers, defense |awers in the
Second Grcuit will file the Second Grcuit's rule, and
defense lawers in the Fifth Grcuit will file the Fifth
Crcuit rule, and that was okay? Wsn't that the
Governnent's original position -- you were never sayi ng,
It nust be direct reviewif it's clear on the record?

MR SRI NI VASAN: Justice G nsburg, our position
was that there was no need for national uniformty in the
sense that the Court need not grant review to inpose a
national -- national uniformrule. W didn't -- we
t hought that there was no unfairness in the existing
di vergence of approaches anong the courts of appeals,
because in each court of appeals, a defendant had notice
of the particular approach that applied in that circuit,
and so a defendant knew ahead of tine whether he had to
raise its ineffectiveness claimon direct appeal, or
whet her he could wait without penalty and raise it on

coll ateral review
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QUESTION:. So effectively, you told us not to
bother with this case, but once we granted cert, then the
Governnent had to take a position?

MR. SRI NI VASAN: Correct, Justice G nsburg. Now
that the Court has granted certiorari, we think it would
be appropriate for this Court to adopt a Nationw de rule
simlar to what the Court essentially did in Bousl ey,
where the question was the proper tine for raising an
objection to a guilty plea on grounds that the plea was
not voluntary, or -- or intelligent, and the Court reached
a resolution that required the raising of those clains on
di rect appeal and adopted, it -- it appears, a Nationw de
solution, and we think a simlar approach would be
appropriate in this case, that the Court shoul d decide
whet her on a national scale ineffectiveness clains can
al ways be brought on collateral review w thout any
concerns about procedural default, or, as we think is
appropriate, that ineffectiveness clains should be
required to be raised on direct appeal in those situations
i n which counsel is new and the record -- the record for
the claimis fully developed in the trial record.

QUESTION:  One can inmagine, if the requirenent
that the counsel be newin order to force you to raise it
on direct appeal, that in itself could be the subject of

controversy. That is, if you take a Public Defender
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Ofice, and one Public Defender, one nenber of that office
conducts the trial, and then another nenber of that office
conducts the appeal, is that new counsel ?

MR. SRI NI VASAN:  Justice G nsburg, there --
there are decisions that address that issue in the State
courts, and | believe at |east a couple that address that
i ssue in the Federal courts, and generally, the approach
has been that defenders fromthe sanme Public -- attorneys
fromthe sanme Public Defender's O fice are considered the
same attorney for purposes of conflict, determning
whet her there's a conflict in one alleging that the other
rendered ineffective assistance.

And that, | think, comes fromthe ABA
professional rules, and | -- and | believe it's Mdel Rule
1.1, which suggests that conpetence is inputed to
attorneys that operate within the sanme firm and that
confirns that, at least for private firm purposes, two
attorneys fromthe sanme firmwould be considered to be the
same attorney for procedural default -- default purposes,
and we think the sane approach would follow with respect
to Public Defender's Ofices, so | don't think that the
guestion of the sane attorney is going to give rise to a
great deal of litigation or uncertainty. The rules in
that area ought to be pretty clear.

QUESTION:. Well, there's one aspect of the
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Governnent's decision, nowthat it has to take a position
one way or another. These questions, ineffectiveness of
counsel, deal with what went on in the trial court, and
ordinarily, the first view of such questions is taken by a
court of first instance, not an appellate court, and yet
here, the first | ook under the rules you are now
supporting woul d be taken by an appellate court.

MR. SRI NI VASAN: Justice G nsburg, that's
correct, but | think it's inportant to point out that that
guestion, that situation is going to arise regardl ess of
how this Court resolves the procedural default question,
because in all the courts of appeals a defendant can raise
an ineffective assistance claimon direct appeal.

QUESTION:  What -- what is the procedure in
the -- in the Federal systemfor a collateral --
collateral action, they have a claimthat's ineffective.
Does that go back to the judge who was the trial judge?

MR, SRI NI VASAN. Typically, yes, that's the way
2255 works, M. Chief Justi ce.

QUESTION: May | ask, under the Second Circuit
rule, if the defendant is represented by the Public
Defender's Ofice in the trial court, and then on appeal,
the Public Defender's O fice continues to represent him
but by a different | awer, they have different -- does

that -- is that a different |awer wthin the neaning of
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the Second Grcuit rule, or is it the same |awer?

MR SRINIVASAN: No, | think as | was -- as |
was attenpting to suggest in response to Justice
A nsburg's question, | think that woul d be considered the
sanme attorney, and that follows fromconflicts principles.

QUESTION: | see.

MR. SRI NI VASAN: That attorneys within the sane
office are considered to be the sanme attorney for purposes
of conflicts, and that inforns the proper approach in --
in the procedural default inquiry, but | think it's
i mportant to note that all the courts of appeals are
confronted with ineffective assistance clains that are
rai sed on direct appeal. No court of appeals prohibits
the assertion of an ineffectiveness clalimon direct
appeal, so in every court, the court of appeals is faced
with one of three options at the time an ineffectiveness
claimis raised.

They can deny the claimon the nerits if they
can conclude that in no circunstances the claimcould
succeed, they could grant relief on ineffectiveness
grounds in the narrow category of cases in which
entitlement to relief will be apparent fromthe trial
record, or they could decline to resolve the claimand
remt its resolution to 2255, and that's precisely the

sanme three options that confront the Second Grcuit and
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the Seventh Grcuit, who apply the procedural default
rul e.

So Justice G nsburg, in response to your
guestion, the courts of appeals are faced with the sane
array of options whether this Court adopts a procedural
default principle or not, and in the NNnth Grcuit, for
exanple, in 2001, the Court faced roughly on the order of
50 direct appeals in which ineffective assistance of
counsel was asserted as a basis for relief, and in 10 of
t hose cases, the Court was able to decide concl usively
that the claimwas lacking in nerit and therefore coul dn't
be brought agai n under 2255, and --

QUESTION:  Then the court of appeals can al ways
say, we think it would be better to have this aired in
the -- in the court of first instance, so there will be no
prejudice to our rejecting it now, you can bring it in
2255, but the one that -- the concern here is the
def endant and his new counsel, whether the new counsel can
safely say, if | have any doubt, I1'mgoing to hold it back
to the 2255, and one point that was nmade was that on
direct appeal, it's inportant for the appellate counsel to
have the cooperation of the trial |lawer to help himgo
t hrough the record and point out possible grounds for
appeal .

But if the new counsel is going to insert
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I neffective assistance of counsel at that stage, it wll
make the relationship between trial and appell ate counsel
rather tense, wll it not?

MR. SRINI VASAN: That -- that possibility
certainly is there, Justice G nsburg, but | think the sane
possibility arises at the tinme of collateral review, when
the attorney -- when you' d expect the attorney equally to
desire the cooperation of trial counsel, but any effort to
assert ineffectiveness could create the sane sort of
tension in the rel ationship.

QUESTION:. M. Srinivasan, do you have any idea
of what percentage of cases, of crimnal convictions
result in inadequate assistance of counsel clains? Is it
90 percent of them 50 percent of them what? Do we know?

MR SRINNVASAN. | -- | don't have statistics of
that variety, Justice O Connor. | think it's been
general ly recogni zed by several courts that ineffective
assi stance clains are often raised on collateral review,
and | think it's fair to say that in a significant portion
of -- of 2255 petitions, an ineffective assistance of
counsel claimw |l be at |east one ground for relief.

And one effect of applying a procedural default
principle would be to encourage the raising and resol ution
of those clains on direct appeal in those situations in

which it's appropriate, and | think it's inportant to
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point out that there are at |east sone cases in which a

court of appeals can resolve, on the basis of the trial

record, that the -- that trial counsel either was or was
not ineffective, and this Court, for exanple, inits -- in
its Kimrel man decision, the -- pointed out that trial

counsel's ineffectiveness, at least in terns of the
performance prong of the Strickland inquiry, was apparent
fromthe trial record, and there will be situations I|ike
that that arise every so often, and perhaps nore
frequently an appellate court wll be able to determ ne
that trial counsel's performance was not ineffective and
will be able to nake that determ nation perhaps because,
no matter how deficient the performance was, the -- the
particular matter at issue could never have resulted in
prejudi ce for the defendant.

For exanmple, if the claimof ineffectiveness is
that trial counsel was ineffective in failing to
conpetently inpeach a particular wtness, an appellate
court could perhaps |ook at the trial record and determ ne
that the testinony of that particular wtness was not
central to the prosecution's case, and in those
ci rcunstances, could a nore effective inpeachnent have
given rise to a reasonable probability that the result at
trial would have been different.

So there are going to be sone situations in
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whi ch a court of appeals can resolve an ineffectiveness
claimat the tinme of direct appeal, and in those
situations, it seens appropriate to encourage the raising
of the claimat that stage in order to pronote respect for
the finality of crimnal judgnents and also to pronote the
resolution of legal clains at the earliest feasible
opportunity.

QUESTI ON: Under your rule, as | understand it,
new appel | ate counsel has the obligation to search through
the record to show, to find ineffective assistance of
counsel, and the trial counsel doesn't have that
obligation. That, nunber one, seens to ne a little bit
arbitrary and, secondly, I'mwondering if that m ght not
itself have an effect on how often petitioner gets new
appel | ate counsel as opposed to having his trial counsel.
Do you think there mght be sone effect of this rule on
the decision to retain new counsel at the appell ate stage?

MR. SRINIVASAN: We're not aware that --

QUESTION:. O nmybe even sone ganmesmanship
pl ayi ng, where that trial counsel is counsel of record,
but he really gets new appel |l ate counsel to help himout?

MR. SRINIVASAN: Well, we're not aware of any --
of any effect of that sort in either the Second or Seventh
Circuits which apply the procedural default rule, and --

and | think if trial counsel's involved in the
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ganmesnmanshi p, one woul d have to conceive of a situation in
which trial counsel found it in his interest to ensure
t hat appel |l ate counsel could confirmhis ineffectiveness
at trial, and that situation perhaps is unlikely to ari se.

And in terns of the distinction between
appel l ate counsel calling into question trial counsel's
i neffectiveness, and trial counsel calling into question
his own ineffectiveness, Justice Kennedy, this Court in
Ki mrel man observed what | think would -- is a common sense
proposition, which is that trial counsel is unlikely to
bring into question his own conpetence at trial and, in
fact, he would -- he would create a conflict situation,
and therefore the systemjust doesn't operate on the
assunption that trial counsel should be required to
identify his own ineffectiveness and bring it to the
attention of the trial court.

QUESTI ON:  What about M. Fahringer's point that
I f you follow your rule, you're going to get a second
generation of ineffective assistance clains, that is, that
t he counsel who didn't raise or did raise sonething on
appeal was ineffective?

MR SRINIVASAN. M. Chief Justice, it's true

that -- that ineffective assistance of appell ate counsel
is -- would constitute cause for failing to raise the
claimof ineffective assistance of trial counsel at -- on
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direct appeal, that that is also true in -- with all other
substantive clains, that ineffective assistance of trial
counsel for failing to raise any substantive claimat the
time of direct appeal could constitute cause excusing the
default, yet this Court has continued to apply procedural
default principles in the case of other substantive
clainms, and so |I'mnot sure that that particul ar
consideration tips the bal ance decidedly in one direction
or the other.

And in fact, the Court has nmade clear in
deci sions such as Murray versus Carrier and Smth versus
Murray, and -- and recently in Smth versus Robbins, that
it's difficult to make out a claimof ineffective
assi stance of appellate counsel because appellate
counsel 's decision whether to raise a particular claimis
the hall mark of effective advocacy, and one woul d have to
show t hat appel | ate counsel was unreasonable in failing to
present one claiminstead of another at the tine of
appellate briefing in order to establish that there was
cause for failing to raise ineffective assistance of trial
counsel at the tinme of direct appeal.

QUESTION:. O course, the Governnment | oses one
thing on -- on your theory in -- in certainly sone of the
i neffective assistance records |'ve had here, or seen here

where the -- the issue arises whether, in fact, an
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apparently foolish nove on the part of trial counsel was
dictated by what ultimately was a very sensible tactica
reason which is not apparent on the face of the record.

In cases |ike that, the Governnent isn't going
to get a chance, in effect, to nake that kind of rebuttal
if the issue is raised on -- on direct. The Governnent
sinmply won't know.

MR SRI NI VASAN. Justice Souter, the Governnent
won't get that chance if it's resolved on direct appeal.
If it's raised on direct appeal, the Governnent, of
course, shares an interest in assuring that the trial
court -- that the appellate court, excuse ne, does not
resol ve the cl ai mbecause it would say --

QUESTION:  No, but you run the -- there's no
guestion the -- but the -- the trial court may not give
you the chance. | nean, you run a risk that you're going
to get cut short on your opportunity to get trial counsel
to explain what nmay |l ook Iike a very dunb thing on the --

on the record.

The risk you run is that the trial -- that
the -- that the appellate court on direct appeal is going
to say, this was crazy, no -- you know, there -- there

couldn't be any sensible explanation for this, and I -- |
don't understand -- | don't know, just as we were saying

before, there's no way to tell how -- how frequently a
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situation like this will arise, because we don't have any
hard statistics on any of it, but I -- | don't know why
you're giving that up

MR SRINIVASAN: Well, in order to aneliorate
that possibility, Justice Souter, the Seventh Grcuit, for
exanpl e, has adopted a standard under which it will not
decide a claimof ineffectiveness in the defendant's favor
unl ess there's no possible strategic rationale for
counsel's decision and, of course, to the extent that
there may be a strategic rationale for the counsel's
decision, it'll be in the Governnent's interest to bring
that to the court's attention in its appellate briefing,
and we haven't seen too many situations in which a court
grants a claimof ineffectiveness on direct appeal, but
yet there was potentially a strategic rationale for
counsel ' s deci si on.

In fact, the court should grant relief on
I neffectiveness grounds on direct appeal only in
situations such as the one that confronted the Court in
Ki mrel man, where there was an extended di al ogue between
trial counsel and the trial court concerning trial
counsel's assertively deficient decision --

QUESTION: | --

MR SRINIVASAN: -- and trial counsel was able

to explain to the trial court the basis of its decision,
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and fromtrial counsel's explanation, one could determ ne

that it wasn't based on a strategic rationale, but instead
was based sinply on a m sunderstanding of the tine, of the
tinmeliness of the rejection rule that was at issue.

QUESTION:  In a collateral proceeding,

M. Srinivasan, you're devel opi ng evi dence, you have
the trial -- you put the trial counsel on the stand and
t he new counsel cross examnes himto see -- prove how
badly he did?

MR. SRINIVASAN: That -- that could ari se,

M. Chief Justice. That's -- that's one potenti al
evidentiary way to show that trial counsel was
I nef fective.

QUESTION: And is there any limit on the -- can
you, you know, examine the trial counsel for his nmenta
processes and that sort of thing?

MR SRINIVASAN: |I'mnot -- | don't know the
answer to that, M. Chief Justice. | don't know to what
extent privileges weigh into it.

QUESTI ON:  But the Governnent frequently in
these cases elicits testinmony in response fromthe tria
counsel saying, well, yeah, | -- | didn't ask the question
because I didn't want to get into this sort of subject, so
| mean that --

MR SRI NI VASAN: That's correct.
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QUESTION: -- | take it, is a relatively conmon
feature in these cases.

MR. SRINIVASAN: That's -- that's correct,
Justice Souter. It's in the Governnent -- the Governnent
does do that, and it's in their interest to do that to
ensure that the result of trial is upheld.

QUESTION:  There are no privilege problens, are
there -- or maybe I"'mwong -- if -- if the client hinself
has the new attorney exam ne the old one. He waives the
privil ege.

MR SRINIVASAN. | think that's right, Justice
Kennedy.

If I could turn just for one nonent to the
application of a procedural default rule to the facts of
this case, in -- if the procedural default rule were to be
applied, the question at the tine of collateral reviewis
whet her -- is whether the defendant has introduced
extrinsic evidence not available in the trial record in
support of this claimof ineffectiveness, and the court of
appeals in this case found that there was no extrinsic
evidence material to the claimof ineffectiveness
introduced in the affidavits on which the petitioner
rel i es because the affidavits suggests avenues of inquiry
the trial counsel could have pursued that trial counsel in

fact did pursue.
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For exanple, on the facts of this particul ar
case, that there was no bl ood spatter remaining fromthe
wound, and that -- that no bl ood spatter reflected on the
uphol stery of the car, or no blood itself on the front
passenger seat, or that the body of the -- the position of
the body wasn't consistent with the testinony concerning
the firing of the second shot, and I think it's inportant
to point out that in all of those avenues were, in fact,
explored by the trial record -- excuse ne, by trial
counsel, and were presented to the jury, and the jury
evidently found them not persuasi ve.

QUESTION:  And yet the -- the trial judge
herself said to defense counsel, aren't you going to nove
for a continuance, when this bullet cane -- was uneart hed
after all that time. D dn't she, a couple of tines, hint
that it would be -- mght be a good idea for defense
counsel to seek a continuance?

MR. SRINI VASAN: She did. She offered a
conti nuance on a few occasions to trial counsel, and trial
counsel turned it down, but | think the defendant's burden
at the tinme of collateral reviewnowis to show that the
refusal of a continuance worked to the defendant's
detrinment and resulted in a reasonable probability that
the result at trial would have been different had he --

had he accepted a continuance, and the affidavits only
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present avenues of inquiry that trial counsel in fact
pursued, which indicates, and | think in sonme sense
confirms, that a continuance would not have affected the
results at trial.

If there are no further questions, M. Chief
Justice --

QUESTI ON: Thank you, M. Srinivasan.

M. Fahringer, you have 14 mnutes left.

REBUTTAL ARGUVMENT OF HERALD P. FAHRI NGER

ON BEHALF OF THE PETI TI ONER

MR. FAHRINGCER: M. Chief Justice, | don't think
|"mgoing to have to use them but let ne go right to this
matter of prejudice.

The Court shoul d understand that the district
court, nor the court of appeals, decided the prejudice
i ssue. This was decided purely on procedural ground that
there was a sufficient record to raise it on appeal, and
what | think it's inportant for you to understand is that
although in the trial record you had the justice pleading
wi th defense counsel to take a continuance, investigate
this bullet that becane the nost inportant piece of
evidence in the case -- the prosecutor stated that in the
Second Crcuit, this was our nost inportant piece of
evi dence. That becane the pivotal point of the trial,

and -- and the affidavits don't sinply tal k about avenues
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t he defense | awyer shoul d have taken, what the affidavits
say is that it is highly unlikely that this bullet was
fired in that car, and they say that it is not consistent
with the chief and one and only wi tness that was invol ved
in the hom cide, so what was m ssing, the indispensable
conmponent for an ineffectiveness claimwas the prejudice.
That was not on the record. Wat you had is, you're not
taki ng an adj ournnment, but all you have in the record is,
the bullet and the prosecution's proof.

QUESTION:. O course, we're not trying to decide
here whet her --

MR FAHRI NGER:  No.

QUESTION. -- or not this claimshould be
sustai ned or rejected.

MR FAHRINGER No, | -- you're -- M. Chief
Justice, | agree. Wat | would like to say is, | think
the Solicitor General is m staken when he responded to
your question and said that there would still be
I neffectiveness cl ai ns agai nst appellate counsel. If this
Court adopts the rule that a ineffectiveness claimcan be
br ought under 2255 and does not have to be first explored
in those few cases on direct appeal, then there certainly
can be no clai mnade agai nst appel |l ate counsel for not
raising that claim

The ot her issue that's been identified here,
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whi ch is one of sone nonent, is new counsel. The -- the
Second Crcuit has held in a case, it's unreported so |
won't discuss it, but you should know that there's a
hol di ng that the Legal Aid Society, when it went over to
t he Appeal s Bureau, that was a different |awer, even
though it was the sane society, so it -- it is -- there's
anbiguity there, too.

What if the trial |awer goes out and gets what
he thinks is a good appellate |awer to cone in O Counsel
with him and the new appell ate | awer cones in and he
sees the col |l eague who brought himinto the case has
got -- | nmean, it just is generating one conplexity after
anot her.

If you | ook at the Seventh Grcuit rule, they
have put so many exceptions onto this, as has been
identified, that -- that it's just becom ng | think
unmanageabl e and the rule is becom ng unadm ni strat abl e,
and for that reason it cries out for a new rule.

Thank you, Your Honor.

CH EF JUSTI CE REHNQUI ST:  Thank you,

M. Fahringer. The case is submtted.
(Whereupon, at 10:58 a.m, the case in the

above-entitled matter was submtted.)
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